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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. 32/CX-] Ahmd/JC/KP/2017 f=ia: 31/10/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

g afierepat @1 = 7@ war Name & Address of the Appellant / Respondent
ADCO Controls
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in-a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

M IR g B g B R AR & A (Yure a1 qem @) Pt fear w8




(@) Wéa@ﬁﬂﬁwmmﬁﬁuﬁﬁwwmwa%ﬁrﬁﬂhﬁmwﬁwww N

-
»

2

W%ﬁéﬁ?mﬁﬁﬁwﬁwﬁﬁﬂwmmﬁﬁﬁﬁa%l

(b)
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. ‘
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of .Central Excise(Appeal) Rules, 2001 and-shall be
accompanied against (one which at least should be'accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for-each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One dopy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. |t may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal}'br;"lpaymé‘nt\‘ézf?i»

10% of the duty demanded where duty or duty and penalty are in dispute, orrg’%r,]alt‘y,. yyhc—:}r;e"

- penalty alone is in dispute.”
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ORDER IN APPEAL <

M/s ADCO Controls, Plot No. 5318, phase -1V, GIDC, Vatva,
Ahmedabad- 382 445 (C, Ex. Registration No. AAZPD 3916 D EM 001
dated 25.02.2011) (hereinafter referred to as ‘appellants’) have filed the
present appeals against the Order-in-Original number 32/CX-I Ahmd/JC/
KP/2017 -dated 31.10.2017(hereinafter referred to as ‘impugned orders’)
passed- by "the Joint Commissioner, HQ, CGST, Ahmedabad South
Commissionerate, Ahmedabad (hereinafter referred to as ‘adjudicating
authofiW’).

2. The facts of the case, in brief are that appellant’s premises was
searched by C.Ex. officer on 19.12.2013 and it was found that various
quantities of goods were found to be removed without payment of duty
and there was short payment of duty by appellant. It was further noted
that. certain quantity of inputs on which cenvat was taken was removed
without reversing the cenvat. Relying upon various statements SCN dated
31.03.2015 came to be issued for demand of duty, interest, and
imposition of penalties. Appellant on receipt of SCN requested for
opportunity of cross examining persons whose statements were being
relied upoh against appellant but said request was turned down by the
adjudicating authority. Appellant vide letter dated 1306.2017 submitted
reply pointing out the legally admissible deductions from demand amount
on account of fact that demand has been raised on goods, which were not
manufactured by them but had merely removed on account of testing,
repairing etc. under challans for which CA certificate recalculating duty to
Rs. 50,71,336/- was attached along with reply. Vide impugned OIO dated
31.10.2017, adjudicating authority without affording opportunity of cross
examination and without’ considering recalculation amount supported by
CA certificate confirmed the all demand with interest liability demanded in
SCN along with imposition of various penalties and redemption fine.

3. Being aggrieved with the impugnéd order, the appellants preferred an

appeal on 29.12.2017 before the Commissioner (Appeals-1I), Ahmadabad
wherein it is contended that-

a. Impugned order suffers from gross violation of principal of natural

justice as adjudicating authority has wrongly rejected request for

| affording opportunity of cross examining various persons whose

statements have been relied upon. ,/"f’;?f“j"{?"“ji‘i?

s

b. CA certificate submitted along with sample invoices cldimifg .
deduction of central excise duty has been brushed aside:on %
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inconsequential and |rrelevant ground Adjudicating authority has
not disputed the genumeness of the sample documents but the
authority has gone further to reject such claim on ground that the .
documents submitted was only for small amount and that sufficient
evidence has not been brought on record. |

c. Adjudicating authority has further committed a grave error in .
reJectmg CA certlﬂcate holding that said certificate was not
agreeable as no evidence has been given said CA is statutory audltor
or otherwise.

4, Personal hearing in the case was granted on 31.01.2018. Smt.
Shilpa P. Dave, Advocate appeared before me and reiterated the grouhds
of appeal. She submits that cross examination was not allowed and that
she will submit to original authority, why cross examination are vital and

produce all relevant documents.

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on récords,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellants, evidences produced at the time of

personal hearing.

6. Main question to be decided is whether adjudicating authority is
correct in rejecting the appellant request for affording opportunity of cross

examining various persons whose statements have been relied upon.

7. I find from para 32.12 of impugned OIO that request for cross
examination was made for some 13 persons, including all transporters
whose statements are relied and all buyers who are referred in SCN. In
the present case, I find that despite a specific request made by the
Appellant for cross examination of the witnesses whose statements were
recorded and were being relied upon by the Department, opportunity for
cross examination was not afforded. The Tribunal in a host of decisions
cross examination cannot be relied upon by Department to sustam At%‘;'??;?,
allegations made on the assessee or to confirm the demands ralsed on the

l"b ,{ oo l; o
assessee. Ny
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8. ' 1am of considered view that the statement of such a person can be
treated as relevant only when the specified ground is established, it is
obvious that there has to be objective formation of opinion based on
sufficient material on record to come to the conclusion that such a ground
exists. The quasi- judicial authority can rely upon the statement of such a

person only when the stated ground is proved.

9. It is settled law that the denial of an opportumty of cross examination
of @ witness whose statements have been relied upon in the adjudication
order would vitiate the order of adjudication. In Basudev Garg v.
Commissioner of Customs [2014] 43 GST 566 (Dethi) Court referred to
Section 9D of the CE Act and noted that even -while upholding its
constitutional validity in J & K Cigarettes Ltd. v. Collector of Central Excise
[WP(C) Nos. 1854 and 1895-1898 of 1992, dated 28-8-2009], a Division
Benchv of Court had observed that the circumstances under which the right
of cross examination can be taken away would have to be ‘exceptional’.
This would include circumstances where the person who had given the
statement was dead or cannot be found or is incapable of giving evidence
or is kept out of the way by adverse party or whose presence cannot be
obtained without an amount of delay or expense which, under the
circtxmstances, the Court considers unreasonable. It was held by the Court
in Basudev Garg’s case (supra) that “it is clear that unless such
circumstances exist the noticee would have a rlght to cross-examine the
person whose statements are being relied upon even in quasi ]udlClai

proceedings.”

10. The adjudicating authority failed to show the existence of any of the
extraordinary circumstances under Section 9D of the Act to justify the
denial of right to cross-examine. In the considered view, this was a

serious infraction which vitiated the adjudication order.

11. In the decision of the Supreme Court in Swadeshi Polytex Ltd. v.
Collector of Central Excise [2000] 122 ELT 641 and Laxman Exports Ltd.
v.Collector of Central Excise [2-002] 143 ELT 21 it is held- that when a
statement is used against an Assessee an opportunity of cross-examining

the persons who made those statements ought to be given to the

Assessee. The case needs to be remanded back to original adjudicating

oi ?{a:u? -

authorlty to pass the order afresh after af‘ordmg opportunlty of cross
/

SCN.

C-
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12. CA certificate admiSZibility issue and“issue 'o'f sample invoice,
appellant shall comply before adjudicating authority in fresh hearing
afforded, all the reasons, stated in impugned OIO, for denying its
admissibility of CA certificate/sample invoices etc. and for confirming dUty.

13. In view of facts and discussion herein above, the Adjudicating
Authority is directed to decide the case afresh , for which case is
remanded back to the Adjudicating Authority, after due compliance of the
principles of natural justice and after proper appreciation of the evidences
that may be put forth by the appeliant before him. The appellant is also
directed to put all the evidences before the Adjudicating Authority in
support of their contention as well as any other details/documents etc.
that may be asked for by the Adjudicating Authority when the matter is
heard in remand proceedings before the Adjudicating Authority.

14, In view of above impugned OIO is set aside and appeal filed by the
appellants is allowed by way of remand.

15. mmﬁﬁﬁmmmmmammén

15. The appeals filed by the appellant stand disposed off in above terms.
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SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD

To,

M/s ADCO Controls,

Plot No. 5318, phase -1V, GIDC,
Vatva, Ahmedabad- 382 445




7 V2(85)147/AHD-1/2017-18

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Téx, CGST,Ahmedabad South.

3) The Asst. Commissioner, Central Tax, Div-III, Ahmedabad South
4) The Asst. Commissioner(System), Hg, CGST, Ahmedabad South.
\Béilard File. -

6) P.A. File.




