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3ilfu;r~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-377-2017-18
Reita Date : 27-02-2018 "GrRT ffi <BT mfusr Date of Issue 2---2-- --oj, / g ,
ft 3m star srrgr (3flfu;r) &RT 'Cfffw
Passed by Shri. Lima Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. 32/CX-I Ahmd/JC/KP/2017~= 31/10/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

ai4)c1cbaf <ITT "ll1l ~ -qm Name & Address of the Appellant/ Respondent
ADCO Controls
Ahmedabad

al{ anft z 3ft arr sriis srra nar t at as z smr a uf zqenRenff aal +Ty Fern arf@art at
3Tlfu;r m grlrvr mda wgd m Fa5ar ? I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

~ mcl>N cpf TffiafOT~
Revision application to Government of India :

(1) #tr sara zyc 3,f@,Rm, 1994 <BT 'c:ITTT 3Tmf ~ ~ ~ +=rr=rC'1T cfi <ITT if ~ 'c:ITTT <ITT Btf-'c:ITTT cfi >!Wi~
cfi 3@<@ g+tervr 3m4a srfl.ma, maR, f4a +in1ca,ua f@mm7, an #ifr, ta ?la 'll<R, "ffi'IG l=JJ<f, ~ ~
: 110001 <ITT <BT iJfAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ,rfq mIG at ziR mm j ua ht rRala fa4t wrI Ir rr #ran j m fcITT:fr ~m '9' ~
~if l=fIB 'R 'Gf@° ~ lWf if, m fat rust ur qvsr i ark as fhtara m fcITT:fr '+~ if m "l'[J'C'l' <BT WclxIT cfi
cfm.:r ~ N I .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in - a
warehouse or in storage whether in a factory or in a warehouse. ·

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(<T) ,rfq ~ cl>T :r@R fhu fra are (ura ar per #) fufa faar <Tmmr at
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(a) qd are fa»al rg zm q?gr Puff ma W qr ma # Raf[or oqitr z,caa Ga u Una
zgcea Rae a.ma i sitnaas ft#h , zur q2 Ruff@a &1 '>

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snra #t arc genpr feg it spt #Rs mu w{&it ha oner u gr err vi
fa a# garRa anger, sr@ta # rr -qrn-cr cITIR urarf@a 3tf@fr (i.2) 1998 tTRT 109 &NT
frge fag rg st I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) €a Traer gc (34ta) Pura6, 2oo1 # frzu o sirfa FciPiRfl!c Wf.;f ~~-a l{ ah 4fit #, -C
)fa arr a 4R marhf faia #t ma a ft e-sr?gr y sat srr?gr at t-atujier
5frrmat fhnr urr al@gt Ur# er aar g. r ggrgfhf # aifa arr'ss-z feufRa #t # par
raga # arr er-s rear al f a9t gt afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 .Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@err 3mdaa rr sf iaa y Garaqt zn sv a zt it rat 200/- tfilx:r :fR1R cBt \J[Tq
3ITT"~~~~~~~"ITT 'ITT 1000/- cBT ~ :rmR cBT \J[Tql

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
thanRupees One Lac. 0

tr yea, #tusq gyc gi hara 3flat; nrnf@raura uR ar@a­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #fr sna zyca srf@fr1, 1944 cBT tTRT 35-'#r/35-~ * wrfcr:-

Under. Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cJ?) \:lcfd f8:tRsk1 qR-m G 2 (1) cp if ~ ~ cf> 3@lclT c#l" 3!1frc;r , 3fCfu>rr a mafar yen, 4tr
Gira ca gi taa 3rftftzr nn@raw1 (Rrec) #t ufgar 2#tu 9if8at, oli5'-lG1€JIG if sit-20, g
#ea 4Rua 4log, arvf r, 31l3flct1€Jlct-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under· Rule 6 of .-.,Central Excise(AQpeal) Rules, 2001 and;:·shall be
accompanied against (one which at least should be'accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) zfe za sr?gr i a{p or#ii arml ±tr & atrt sitar fg #) qr grar sqja
ar a fhnu alRe; gr qr # sta zg sf fa fur udlaf aa # f; zrnferf 3rflft
nnTf@raw at ya r4ta znhralt ya 3mat fan unar &j
In case of the order covers a number of order-in-Original, fee for each OJO. should be
paid in the aforesaid manner not withstanding the fact thaf the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

. .

(4) urarrz zyca arf@fm 197o zqer igfr #l srqf-1 a siafa fefR fhg 1yr rdmar zI
3r?gr zqnfef ffu qf@rant arri r@ta #l ga uf xti.6.50 tRr cpf .-.!.114lc14 ~

feoza ill a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5). z 3j if@r mm#i at Riaut av4a fuii l sit ft en 3naff Rhur urat ui# yea,au 6nyea gi taa ar4#z zrznf@era5wr (riff4f@) fr, 1982 # ffea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure)'Rules, 1982.

0

(6) «fl zrcn, a4a Ura zyea vi hara 3r4la =nznf@au (Rrez), # uf 3r4lat mr} i
a#car #iaT (Demand) -qcf ?;s (Penalty) cpf 10% qa sa a 3rf2arr ? Igtaifa, 31fr+arr qa 5Gr io
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a8tr 3cur eraailhaah3iaia, an@@tar "aarRtzia"Duty Demanded) -
.:>

(i) (Section) is 1D hag ffifa if?r;
(ii) fanaraa .dz#fez# ff@r;
(iii) dz3ezfarth fer 64azr 2zrf@r.

> zzuasa 'ifr 3r4ha' iiutuasrstaar, 3rfl' aRaca #fagua sraacr furmrnr&.
.3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
. (i) amount determined under Section 11 D;
(ii) ·amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zszr 32r # ua 3rfl if@rar h qr s<i arcs 3rzrar arcs n as faafa zt at inr fan a eyes #
10% ap=rarer ralt srzi tar vs faafea zt ar av t 10% a=rare t a aft Al

In view of above, an appeal against this order shall lie before the Tribunal:o,{ ~ayme~t<?f _
10% of the duty demanded where duty or duty and. penalty are in dispute, orpenalty, where
penalty alone is in dispute." . · :\:,,"'- ·· _/ · ·
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ORDER IN APPEAL

V2(85)147/A4HD-1/2017-18
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M/s. ADCO Controls, Plot No. 5318, phase -IV, GIDC, Vatva,
Ahmedabad- 382 445 (C, Ex. Registration No. AAZPD 3916 D EM 001
dated 25.02.2011) (hereinafter referred to as 'appellants') have filed the

present appeals against the Order-in-Original number 32/CX-I Ahmd/JC/
KP/2017 -dated 31.10.2017(hereinafter referred .to as 'impugned orders')

passed- by · the Joint Commissioner, HQ, CGST, Ahmedabad South
Conimissionerate, Ahmedabad (hereinafter referred to as 'adjudicating
authority').

2. The facts of the case, in brief are that appellant's premises was
searched by C.Ex. officer on 19.12.2013 and it was found that various
quantities of goods were found to be removed without payment of duty
and there was short payment of duty by appellant. It was further noted

that certain quantity of inputs on which cenvat was taken was removed
without reversing the cenvat. Relying upon various statements SCN dated
31.03.2015 came to be issued for demand of duty, interest, and
imposition of penalties. Appellant on receipt of SCN requested for

opportunity of cross examining persons whose statements were being
relied upon against appellant but said request was turned down by the
adjudicating authority. Appellant vide letter dated 1306.2017 submitted
reply pointing out the legally admissible deductions from demand amount
on account of fact that demand has been raised on goods, which were not
manufactured by them but had merely removed on account of testing,
repairing etc. under challans for which CA certificate recalculating duty to
Rs. 50,71,336/- was attached along with reply. Vide impugned OIO dated
31.10.2017, adjudicating authority without affording opportunity of cross
examination and without' considering recalculation amount supported by
CA certificate confirmed the all demand with interest liability demanded in
SCN along with imposition of various penalties and redemption fine.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 29.12.2017 before the Commissioner (Appeals-II), Ahmadabad
wherein it is contended that-

a. Impugned order suffers from gross violation of principal of natural
justice as adjudicating authority has wrongly rejected request for
affording opportunity of cross examining various persons whose
statements have been relied upon. taa

S, u.

b. CA certificate submitted along with sample invoices cla',i_mir:rg
4,' ·

+.+! ·•4deduction of central excise duty has been brushed aside;on
iv

0
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inconsequential and irrelevant ground. Adjudicating authority has
not disputed the genuineness of the sample documents but the

authority has gone further to reject such claim on ground that the
documents submitted was only for small amount and that sufficient

evidence has not been brought on record.
c. Adjudicating authority has further committed a grave error in

rejecting CA certificate holding that said certificate was not
agreeable as no evidence has been given said CA is statutory auditor

or otherwise.

4. Personal hearing in the case was granted on 31.01.2018. Smt.
Shilpa P. Dave, Advocate appeared before me and reiterated the grounds

of appeal. She submits that cross examination was not allowed and that

she will submit to original authority, why cross examination are vital and

produce all relevant documents.

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellants, evidences produced at the time of

personal hearing.

6. Main question to be decided is whether adjudicating authority is

correct in rejecting the appellant request for affording opportunity of cross
examining various persons whose statements have been relied upon.

7. I find from para 32.12 of impugned OIO that request for cross

examination was made for some 13 persons, including all transporters
whose statements are relied and all buyers who are referred in SCN. In
the present case, I find that despite a specific request made by the

Appellant for cross examination of the witnesses whose statements were
recorded and were being relied upon by the Department, opportunity for
cross examination was not afforded. The Tribunal in a host of decisions

has held that the statements of witnesses who have not been produced for
cross examination cannot be relied upon by Department to sustain+t}@GN,

I ,;, . ·•..-·· .• ·--~·-.,, ~: .

allegations made on the assessee or to confirm the demands raisedon the ;
• !­

assessee. ]· > I

9
era,
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8. I am of considered view that the statement of such a person can be
treated as relevant only when the specified ground is established, it is
obvious that there has to be objective formation of opinion based on
sufficient material on record to come to the conclusion that such a ground
exists. The quasi- judicial authority can rely upon the statement of such a
person only when the stated ground is proved.

9. It is settled law that the denial of an opportunity of cross examination
of a witness whose statements· have been relied upon in the adjudication

order would vitiate the order of adjudication. In Basudev Garg v.
Commissioner of Customs [2014] 43 GST 566 (Delhi) Court referred to
Section ·9D of the CE Act and noted that even while upholding its
~onstitutional validity in J & K Cigarettes Ltd. v. Collector of Central Excise

[WP(C) Nos. 1854 and 1895-1898 of 1992, dated 28-8-2009], a Division
Bench of Court had observed that the circumstances under which the right
of cross examination can be taken away would have to be 'exceptional'.
This would include circumstances where· the person who had given the
statement was dead or cannot be found or is incapable of giving evidence
or is kept out of the way by adverse party or whose presence cannot be
obtained without an amount of delay or expense which, · under the
circumstances, the Court considers unreasonable. It was held by the Court
in Basudev Garg's case (supra) that "it is clear that unless such
circumstances exist the noticee would have a right to cross-examine the
person whose statements are being relied upon even in quasi judicial
proceedings."

10. The adjudicating authority failed to show the existence of any of the
extraordinary circumstances under Section 9D of the Act to justify the
denial of right to cross-examine. In the considered view, this was a
serious infraction which vitiated the adjudication order.

11. In the decision of the Supreme Court in Swadeshi Polytex Ltd. v.
Collector of Central Excise [2000] 122 ELT 641 and Laxman Exports Ltd.
v.Collector of Central Excise [2002] 143 ELT 21 it is held that when a
statement is used against an Assessee an opportunity of cross-examining
the persons who made those statements ought to be given to the
Assessee. The case needs to be remanded back to original adjudicating.
authority to pass the order afresh after affording opportunity op£65@
examining persons whose statements are relied or who are rer&#44, ,\

%%%
e'"...

C
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.
as a, "

12. CA certificate admissibility issue andissue of sample invoice,

appellant shall comply before adjudicating authority in· fresh hearing

afforded, all the reasons, stated in impugned OIO, for denying its
admissibility of CA certificate/sample invoices etc. and for confirming duty.

13. In view of facts and discussion herein above, the Adjudicating
Authority is directed to decide the case afresh , for which case is
remanded back to the Adjudicating Authority, after due compliance of the

principles of natural justice and after proper appreciation of the evidences
that may be put forth by the appellant before him. The appellant is also

directed to put all the evidences before the Adjudicating Authority in

support of their contention as well as any other details/documents etc.
that may be asked for by the Adjudicating Authority when the matter is

heard in remand proceedings before the Adjudicating Authority.

14. In view of above impugned OIO is set aside and appeal filed by the

appellants is allowed by way of remand.

15. 3r41a zair zf#r a{ 3r4ht ar fqzr1 3ql#a at# fan srar &I

15. The appeals filed by the appellant stand disposed off in above terms.

a8?
(3HT I#5)

ATTESTED

~/~

(R.J PATEL)

SUPERINTENDENT (APPEAL),

CENTRALTAX,AHMEDABAD

To,

M/s ADCO Controls,
Plot No. 5318, phase -IV, GIDC,

Vatva, Ahmedabad- 382 445
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1) The Chief Commissioner, Central Tax, Ahmedabad South .
2) The Commissioner Central Tax, CGST,Ahmedabad South.
3) The Asst. Commissioner, Central Tax, Div-III, Ahmedabad South
4) Jhe Asst. Commissioner(System), Hq, CGST, Ahmedabad South.
£f Guard File.
6) P.A. File.


